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Malicious prosecution is both a common-law and a statutory action; a malicious prosecution suit alleges that the 
defendant committed a tort by filing a lawsuit. 


Malicious prosecution is both a common-law and a statutory action! and lies to compensate an individual who is maliciously 
hailed into court and forced to defend against a fabricated cause of action.” The wrongful use of a civil proceeding is a tort 


which arises when a party institutes a lawsuit with a malicious motive and lacking probable cause.” 


A malicious prosecution suit alleges that the defendant committed a tort by filing a lawsuit.” Regarded as a specific tort, it is the 
wrong so committed and is considered a personal tort,” as the gravamen of the action is injury to character. While it has been 
labeled an intentional tort,” malicious prosecution is neither a classical intentional tort nor is it purely a matter of negligence. 


Rather, it is a distinct entity, combining hybrid features of both doctrines of law.” 


It has been said that a claim of negligent!” or willful!! or wanton! prosecution of a civil action is not a cognizable tort claim. 
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Footnotes 

1 Mich.—Drouillard v. Metropolitan Life Ins. Co., 107 Mich. App. 608, 310 N.W.2d 15 (1981). 

2 Cal.—Pace v. Hillcrest Motor Co., 101 Cal. App. 3d 476, 161 Cal. Rptr. 662 (2d Dist. 1980). 

3 Me.—Pepperell Trust Co. v. Mountain Heir Financial Corp., 1998 ME 46, 708 A.2d 651, 36 U.C.C. Rep. 


Serv. 2d 947 (Me. 1998). 
Pa.—Kit v. Mitchell, 2001 PA Super 94, 771 A.2d 814 (2001). 
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Cal.—Jarrow Formulas, Inc. v. LaMarche, 31 Cal. 4th 728, 3 Cal. Rptr. 3d 636, 74 P.3d 737 (2003). 
Me.—Nyer v. Carter, 367 A.2d 1375 (Me. 1977). 

S.C.—Langford v. McLeod, 269 S.C. 466, 238 S.E.2d 161 (1977). 

Fla.—Cate v. Oldham, 450 So. 2d 224 (Fla. 1984). 

Miss.—Allstate Ins. Co. v. Moulton, 464 So. 2d 507 (Miss. 1985). 

N.Y.—Jestic v. Long Island Sav. Bank, 81 A.D.2d 255, 440 N.Y.S.2d 278 (2d Dep't 1981). 
Absence of duty 

There is no duty running from a plaintiff to defendant to use reasonable care in the filing of a lawsuit or 
to make a careful investigation. 

U.S.—Tappen v. Ager, 599 F.2d 376 (10th Cir. 1979). 

N.Y.—Jestic v. Long Island Sav. Bank, 81 A.D.2d 255, 440 N.Y.S.2d 278 (2d Dep't 1981). 
Ala.—Ex parte Miller, Hamilton, Snider & Odom, LLC, 942 So. 2d 334 (Ala. 2006). 

Ill.—Sparks v. Starks, 367 Ill. App. 3d 834, 305 Ill. Dec. 770, 856 N.E.2d 575 (1st Dist. 2006). 
Ala.—Ex parte Miller, Hamilton, Snider & Odom, LLC, 942 So. 2d 334 (Ala. 2006). 

Ill—-Sparks v. Starks, 367 Ill. App. 3d 834, 305 Il. Dec. 770, 856 N.E.2d 575 (1st Dist. 2006). 
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